


An Overview of the Legal Issues

The Issue

At issue are sections of the City of Winnipeg's anti-panhandling by-law which make it a offence punishable by imprisonment or fine for one person to say to another, peacefully, at a public place such as a bus stop:  “I'm in trouble.  I need help.  Could I have a dollar?”  

The Legal Challenge

The National Anti-Poverty Organization (NAPO) is challenging the prohibition on the peaceful solicitation of a “captive audience” under Sections 2 and 3 of The Obstructive Solicitation By-Law No. 7700/2000.  The definition of a captive audience can include a person in a parking lot or waiting at a bus stop or at a number of other locations.  A violation of the “captive audience” provisions is punishable by imprisonment for up to six months or by a fine of up to $1,000. 

NAPO has asked the Manitoba Court of Queen's Bench to declare that the “captive audience” provisions violate:

i) the right to freedom of expression protected under s. 2 b) of The Charter of Rights and Freedoms (the “Charter”).

ii) the right to liberty and to security of the person as set out in s. 7 of The Charter; and,

iii) the right to equality under s. 15 of  The Charter.

NAPO seeks an order striking out the words “to solicit a captive audience” under Section 2 of The By-Law.   If the challenge is successful, The By-Law would continue to prohibit  verbally aggressive, repetitive or obstructionist panhandling as well as panhandling in groups of three or more.

The Argument

NAPO has retained Professor Arthur Schafer to provide expert evidence on the  doctrine of freedom of expression in a free and democratic society and Professor Tom Carter to provide expert evidence on issues relating to the panhandling phenomena in Winnipeg and other urban areas in North America. 

Their evidence demonstrates that the effect of the “captive audience” provision is to prohibit or to severely restrict the peaceful solicitation of donations by low income persons in large swaths of the urban core of the City of Winnipeg as well as elsewhere in the City where panhandlers tend to panhandle and where citizens tend to congregate, do business and walk.

NAPO will argue that true purpose of the “captive audience”  provision of the The By-Law is to avoid the discomfort of proximity to citizens with low incomes in public places.  This is not an acceptable purpose in a free and democratic society.

NAPO expects to establish that The By-Law exacerbates the pre-existing social and economic disadvantage of panhandlers. It violates their right to freedom of expression and places an especially heavy burden on those with no other means by which to express their grim daily reality.  Imposing imprisonment or fines as penalties for peaceful activities, wrongly sanctions conduct that is not morally blameworthy.  

